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Whose Child is This Anyway?

Law, Ethics and Assisted Reproductive Techology (ART)

by William §. Singer

n the 22 years since the Baby M

case,' assisted reproductive tech-

nology (ART) and its use have

infiltrated mainstream  culturc.
Television sitcoms like *Friends"and
“Frasicr™ and the summer hit movie
*The Kids are All Right” all use
aspects of ART in their plots, In addi-
tion, by sensationalizing celebritics'
use of ART to create familics, popu-
lar media generates further public
interest. Spon, everyone will know
someone Who has benefited from
ART. Yet, while the science of ART
evolves and its implementation
mushrooms, the law on these issucs
in Mew Jersey stagnates.

New Jersey lawyers advising
clients who are considering taking
advantage of ART have fow statutes
or cascs on which to relv Therefore,
attorneys must learn to be creative
in devising stratcgies for their
clients using ART and, simultane-
ously, remain cautious in weighing
what a court may counicnance
when adjudicating the rights of
such fGmilies.

ART: TECHNIQUES AND TERMS

The following list scts forth
some of the major uschul terms in
discussing ART:

1. Sperm donation. The oldest
ART rechnique, sperm dona-
tion is used by female same-sex
couples, transgender people
and heterosexual couples
unable to conceive duc to male
inferiility. NJ.5.A. 9:17-44, the
Artificial Insemination Statute
cnacted in 1983 as part of the
New Jersecy Parcntage Act? is

the only New Jersey law thar
addresses the use of ART. The
Artificial Insemination Statute
provides that unless there is a
contrary written agreement, if 3
woman, with the consent of
her husband and under the
supervision of a physician, is
inseminated with sperm from a
donor other than her husband,
the husbands name will be
placed on the birth centificate
when the child is bom.

Egg donation. Also known as
ovafoocyte donation, egg dona-
tion refers to the use of an egg
from a donor for purposes of
creating an embryo for pareqts
who cannot use their own
egas, or choose not to do s0.
Traditional surrogacy. This
term refers 1o the use of an egg
from a donor who also carries
the resulting embryo to Ml
term and gives birth to a child
or children.

Gestational surrogacy. A
woman ¢arries an cembryo (or
embryos) to full term and gives
birth to one or more children,
but the woman has no genctic
connection to the child or chil-
dremn.

Co-maternity. A same-scx
female couple harvests an cgg
from one pariner of the couple,
the ege is fertilized using
sperm from a knmowm (or
unknown) donor, and the
resulting embryo (or embryos)
is implanted in the uterus of
the other partmer of the couple
who carries the child w full
term and gives birth.

8.

10.

Intended parent. The per
son(s) who initiate the ART
process for purposes of crear-
ing a child or children. Intend-
cd parents do nor necessarily
tither contribute genetic mate-
rial or gestate the child. They
can use donors and carriers for
the entire process.

In vitro fertilization (IVF).
Fertilization of an ovum (or
ova) outside a woman's body
with implantation of the resul-
ing pre-embryo(s) in uterus of a
woman who carries the child
to full rerm and gives birth.
Preimplantation  genetic
diagnosis (PGD). Use of med-
ical technology to ascermain
whether pre-embryos have
genetic disorders and the possi-
ble gender of the embryo.
Pre-birth order. An order from
a court issued before the birth
of a child to clarify who arc the
parents of the child about to be
bom. In New Jersey, the office of
the state attorney general (on
behalf of the Burean of Vital Sta-
tistics) has opposed prebirth
orders unless the person seek-
ing declaration of parentage has
contributed genetic material to
the child about to be bom. Thus,
for cxample, in a co-marcrnity,
with the consent of the attorney
general, courts have approved
orders directing that the ovom-
donating mother be included on
the birth certificate without an
adoption,

Medical tourism. Individuals
travel to a foreign country o
take advantage of ART tech-
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niques either at less cost Or N0t
available in their home country,
11. Donor sibling regisuy. A
website that brings together
children who were conceived
using the same ‘anonymous'
donor. Donors are identified by
the mame of the sperm bank
and the donor’s identificr
Occasionally, donors use the
website to locate their off-
spring. Similar websites for egg
donors could be developed,

NEW JERSEY CASE LAW IN ART
MATTERS

The casc of Bafy M awolie New
Jersey and the rest of the country to
the legal ramifications of ART? In
that case, the wife in a married cou-
ple was infertile and unable to carry
a child full term. As a result, the mar-
ried couple contracted with a mar-
ricd woman to assist them in a tradi-
tionzal surmogacy. The surmogate was
to be paid 510,000, After the child
was born, the surrogate disavowed
her alleged contractual obligation to
surrcnder the child and petitioned
for recognition of her parentage.

Under New Jersey law, termina-
tion of parentage can only be
achicved through a private place-
ment, through an approved adop-
tion agency, or through the Division
of Youth and Family Secrvices
(DYFS). New Jersey law also specif-
ically bars a pre-birth surrender of
parental rights.*

Under the facts of Baby M, the
Court held that a taditional surroga-
cy contract is unenforceable under
the law and against public policy
First, the Court noted that paying
moncy to 2 parcnt O SeCure #n
adoption is prohibited by law. Sec
ondly, the Court held that in a pri-
vate placement as planned by thesc
partics, the parties failed ro meet the
statutory roquircment of proving the
unfitness of the birth parent neces-
sary to terminate her parental righes,
As a result, the New Jersey Suprame
Court upheld the parental rights of
the rraditional surrogate.

The Baby M Court invited the
Lepislamure fo revisit the current

New Jersey statutory requircments,
within constitutional limits. Howev-
¢, the Legislamire has not acted. As
a result, the holdings of Baby M
remain a strong influence on all
New Jersey ART-related cases,

In AHW u GHBE,® another ART-
related case arose in 2008 when a
married couple entered into an
uncompensated gestational carrier
agrecment with the wife's unmar
ried sister using ovum from the wifc
and sperm from the husband. The
couple sought a pre-birth order clar-
ifying the identity of the legal par-
ents of the child about to be borm
Considering Baby M, the court in
A.H W, recognized that although dche
Supreme Court had ruled that cer
tAIN SUrTOEacy COontracts were void,
the A HW court specifically found
“no offense to our present laws
where a woman voluntarily and
without payment agrees Lo act as a
surrogate mother, provided that she
is nor subfect to a binding qgree-
ment to surrender ber child™

The AHW court declined to
grant the pre-birth order because
doing so would terminate the gesta-
tional carrier’s parental rights
hefore the birth of the child. Impor-
tantly, however, the A B W court did
not find the subject uncompensat-
cd pestational contract to be void or
against public policy.

Five years later in 2005, in fn re
Parentage of Robinson.” a same-scx
female couple petitioned a New Jer-
sey court for a pre-birth onder nam-
ing both as parents without an
adoption. One of the women, with
the consent of her partner, had
become pregnant through insemi-
nation of sperm from an anonymous
donor under the supervision of a
physician. The women asked the
Robinson court to give the Artificial
Insemination Statute a gender-new-
tral reading They submitted proof of
their long-term relationship, includ-
ing their marriage in Canada,
Despite opposition by the attorney
general, the Kobinson cournt found
in favor of the couple’s request.

The Robinson court found the
women had proven their commit-

ment to each other and a commit-
ment © rise the expected child
jointly. In reaching its decision, the
court relied on the strong public
policy in New Jersey focusing on
the best interests of the child. Not-
ing that the Iaws of this state have
not kept pace with the scicntific
advances, the court reasoned that
"the dynamic times dictated law
sensitive to the advances of science
and to cvolving family stnectures™
The Robinson court concluded
that the couple was entitled to the
statutory presumption of parcnoe-
hood afforded by the Artificial
Insemination Statute,

AND NOW...

Two recent unreported trial
court decisions have further
churned the uncharted state of the
law concerning ART.

In AGE v DRH and $H.? the
defendants, a gay male couple legal
Iy married in California, entered into
4 Wwritlen Surrogacy agrecment with
the plaintiff, the sister of one of the
defendants. Initially they planned a
traditional surrogacy wusing the
plaintiff'’s ova and sperm from the
unrelated defendant. When it was
discovered the plaintff could nor
conecive, the plan was altered so
the plaintiff would serve as a gesta-
tional surrogate via in vitro fertiliza-
tion (V) using a donated epg and
sperm from the unrelated defen-
dant. A doctor successfully implant.
ed two embryos in the plaintiff As a
result, two girls were born.

After giving birth, the plaintiff
refuted the written surrogacy agree-
ment and petitioned the court for
recognition of her parcntal rights.
Relying on Baby M. the A GR. court
held that the surrogacy agreement
was unenforeeable The court noted
that the New Jersey Parcotage Act
bars any agrecement in which onc
party promiscs not to seck enforce-
ment of parentage rights.”

The 4.G.R. court found that the
lack of genetic connection between
the plaintiff and the children was of
no import, nor did the court find
any distinction between Baby M, a
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case mvolving raditional srmogacy,
and the casc before it mvolving a
gest=tior] surrogate. In reliance on
Baby M, the AGR count found
issucs of intent, estoppel and detri-
mentz! reliance were irrelevant The
court found the plintff possessed
pareneal righes relative to the infants
under the New Jersey Parcntage
Act™ and that the gestational agree-
ment was void, and, thercfore, the
gestational agreement could not
serve as a basis for terminating the
plaingifi’s parental rights. Further,
the AGR court stated thar “surmo-
gacy a5 a whole is bad for women
cven if in any one particular case
the sarrogacy agreement is entincly
satisfactorily [sic] to all of the par-
tirs imvolved ™ The plaintiff has also
commenced medical and lcgzl mal-
practice lawsuirs. If these daims arc
litigated, the resulting opinions
could provide much-needed guid-
ance regarding the standands for
conduct of lawyers—and doctors—
in these tricky situations.

Several months later, in frn re the
Parentage of a Child by TJS and
ALS, B/w™ the court granted a
motion by the state 10 vacae an
ordcr of parentage. The facts are
straightiorward. After ascertaining
that they ncoded to cmploy ART in
order 1o have a child. 2 marricd het-
croscxuzl couple, TJS and ALS,
acquired 2 donated cgg thatr was
A physician transferred the result-
ing embryo to 2 gestational carrier,

Prior to the birth of the rcsulting
child TJ5 and ALS filed an application
for a pre-birth order requesting that
both their names appear on the child's
birth certificate and that the nghts of
the geswmtional carrier be terminated.
In making their application for an
order of parentage, the plaintfis did
not notfy the office of the attomey
general or the New Jerscy Burcau of
Vitz! Stanstcs and Registration.

According to the court’s opinon
vacating the original order of
parcnmape, the requested relief had
been granted by a trial court in the
Camdcn vicimage. and a Gloucester
County trial court followed a simi-

lar procedure Accordingly, the
court granicd the plaintiffs the
requested reficd The Bureau of Vital
Statistics =sucd a birth cenificate
paming ALS as the mother

Upon leamning of the fcts under-
lying the order of parcotage, the
state moved that the order be vacat
ed. The state argued that there is no
legal support for that order under
the Parentage Act. The state con-
tended that since ALS had no gener-
ic relationship tw the child, she
could only be declared a parem
through a formal adoption.
with the state’s position and vacat
ed his prior order of parentage The
judge ruled thar the current birth
certificate would rermain in effece
for 90 days while ALS applied for a
stepparent adoption to avoid prob-
lems arising from the “inadvertently
issued” birth certificate.

WHAT WE KNOW
We know the fllowing about
New Jersey law:

1. Sperm donation is permitted
by statute The stute provides
a procedure o permit the
mame of the husband of a mar-
ried couplc o appear on the
birth cermficare from birth and
insulates the donor from daims
of parentage and support.

2. Using a known sperm donor
withoutr following the proce-
dure in the stanute can result in
the donor asscriing patcrnity
or the mother or child secking
support from the donor.

3, There arc no statutes or casc
law covering cgg donation.

4. Paid traditional surrogacy is
prohibired.

5. The state will oppose any pre-
birth order addressing parent-
age unless the person seeking
to be on the birth certificate
Can prove a genctic connection
to the child abour o be bomn.
The state will not oppose a pre-
birth arder for 2 co-materniry.

6. As a result of Lewis u Harris, ™
2 female samesex couple who

10.

are in a civil union or an out of
stabe martiage recogmized 35 4
civil union by New Jersey will
both be listexd on the birth cer
tficate without the nocd for 2
stepparcent adoption.

Both members of 2 samesex
male couple cannot be on the
birth certificate from birth. The

_state will oppose any prebinth

order because one member of
the couple has no genetic link o
the child. In addition, under New
Jersey law, the birth mother can-
not surrender her rights until 72
hours after birth. In these cases,
the second father must pursoe a
sccond parent adoption as well
as request tenmination of any
rights of the gz donor gesis-
tional carrier and hyshand of the
donor and carrier.

New Jerscy law prohibits dis-
crimination duc to sexual ori-
cntation, marital status and gen-
der identity. As a resulr, in New
Jerscy, ART is accessible to gay
men, lesbians, single people
and transgendered persons.
Whether a court will enforce a
pestational carrier agreement is
Parcntage Act, a birth mother
Can assert pareniapge based on
giving birth to the child Also a
woman who has given birth to
a child canoot suwrrender the
child for adoption unul 72
hours after birth.

In some jurisdictions, notably
California, courts have relied
upon the intention of the par-
tics in determining parentage
in contested martters. The New
Jersey sperm donation statute
also recognizes and validates
the intention of the parties
Otherwise, in some cases the
intention of the pa:'u:s has
been recognized and rﬁpcctnd
(AHW v GHB, In re the
Parentage of Robinson), in oth-
ers, intention has been disre-
garded (Baby M. AGR u
DRH & SH, and In re the
Parentage of a Child by TJ5
and ALY).
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OBSERVATIONS AND ETHICAL
CONSIDERATIONS

When advising clicnts on the use

of ART, consider these observations,
inchoding the myriad of cthical
: sed:

The center of all of this activity,
the child born as a result of
ART, is often an unrepresented
pariy whose rights arc rarely
considered. The Robinson
court was guided by best inter-
ests of the child, Otherwise,
courts have looked only to the
exact wording of the curment
statutes to decide who is a par-
oot with no weight given to
whar might be in the best inter-
est of the child. A more open.
inclusive model should be o
mate concerns of the children.
a5 well as each adult,

In determining whether an ART
agreement  is  enforceable,
should the rules of contract law
apply? In other words, should a
court be looking at contract-
based solutions, or should a
court instead consider what is
in the best interest of the child?
What role should the intent of
the pamics play? New Jorscy
recogmizes intent in its altcmmate
could build on this leg-
iskzrive recognition of intent.
Multiple-parent families have
becn created in New Jersey,
and in other starcs. In situations
rivaling the quandary faced by
King Solomon, the multiple-par-
ent option should be consid-
ered by judges called upon to
determine parentage of ART
children.

The intent of the partics should
be memorialized by a writicn
agreement. Even if it is uncer-
zin whether the agreement
will be caforced, the writing isa
tzngibie, contemporary rocord
of the intent of the partics.

To assist in pavigating the com-
plicated legal righss and
responsibilitics arising from the

10.

11.

12.

usc of ART, each party must
have independent counsel To
incrcase the chance thar an
ART apreement will be
enforced, there must be full dis-
closure and informed consent.
All parties should be screcned
and provided psychological
counscling The long-term ramifi-
cations of ART are o profound
to be undertaken withour mak-
ing surc that all partics can psy-
chologically accept the results.
Partics making these contracts
often live in different states. In
ART cases, the attorncy must
investigaic the differing laws in
the various states.

Experts in ART agree thar only
2 woman who has already been
pregmant and given birth to a
child should be considered asa
gestational or traditional surro-
gate.

As long as laws regarding con-
sanguinity arc respected, it is
considered ethically acceptable
in ART cases for parties to use
family members as gamete
donors and surmogates. However,
parties should examine issues
such as the psychological
impact vpon a child conceived
using ART Proceed with caution.
Egg don=iton is not analogous to
sperm donztion. Egg donation is
more complicated, requires
medication to stimulate and
increase ovulation, and s cer
tzinly more invasive than sperm
donation. Since no one knows
whether the courts in New Jer-
sey would enforce an egg donor
agrecment, attorneys should be
especially cautious when advis-
ing clients with respect o this
type of agreement.

The continued anonymity of a
donor or carrier is uncertain at
best. Given the availability and
affordability of DNA testing,
old concepis of anonymity are
no longer velid. Parties 1o ART
and their aitorneys should con-
sider whether children will be
informed and, if so, how and

13.

14,

15.

disclosed.

Preimplanmation genetic diag-
nosis (PGD), used to detect
cases, is now readily available.
What are the ethiczl considers-
tions of PGD as a wehicle for
gender selection? Docs the use
of PGD perpctuate gender
oppression? Is PGD part of the
right to reproductive choice?
Is it cthical for egg and sperm
donurs or surrogates to be
compensatcd? Organ donation
is common in ouwr country, but
there is a prohibition against
payment for these donations. In
other countrics, # is illcgal o
compensate sporm and cgg
donors. If compensation is to
be allowed, how should it be
determined? Is it ethical wo base
payment on the cthnic or other
personal characteristics of the
donor?

What happens to unneeded
cmbryos? After successfully
completing TVE whar should a
couple do with extra cryopre-
served embryos? If they are (o
be donated, should there be
legal standards, similar 1o the
adoption of a child?

16. Unlike adoption 2gencics, which

are licensed and rogulsted by
states, ART agencics and brokers
that arrange sperm and egg
donations as wcll as carrier
agreements arc froe of any gov
cemment oversipht. ART has
grown into a lucative industry
devoid of supcrvision. Procre-
ative decisions usually are con-
sidered private, but are there
countervailing concerns for the
welfare of the resulting children?

. If ART is subjected o reguls-

tion by the government, should
such regulation be on a statc by
state basis or by focderal faws
since the partics an- often from
different states?

18. Donors and carriers should

have access o their own inde-
pendent medical providers

when that information will be  See ART conlinued on page 106
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19.

20.

ART

Continued from page 101

who are not subject to conflict-
ing interests between the par-
tics providing payment and the
individual receiving medical
services. There should be com-
plete disclosure to all partici-
pants of any such relationship.

Does the use of gestational car-
riers commaodify and/or exploit
women? Or does it fall withina
woman’s reproductive autono-
my?

Does the expanded use of
‘medical tourism, such as the
practice of paying women over-
se3as o carry an ART child to
term, amount to exploitation of
women in less-devcloped coun:
trics? Or is it part of 2 woman's
right to choose?

. Who pays for the medical ser-

vices involved? Should an insur-
ance company pay the medical
cxpenses of 3 gestational or tra-
ditiomal surrogate under her
medical insurance policy? The
Suprcme Court of Wisconsin
has recently held that an insur-
er can not cxclude maternity
coverage for an insured acting
as a surrogate mother”

. And who is considered the

mother of a child born under

any of the various scenarios
above? The United Nations
Convention on the Righes of
the Child places the bivlogi-
cal connection at the heart of
the parent-child rclationship.
However, California courts
have ruled that the intention
of the parties should con-
trol." New Jersey cascs and
statutcs offcr a varicty of
answers depending on the
facts in each matter and the
county where the case is
heard, as discussed above,

IN CONCLUSION

Whilc the frequency of the use
of ART continues to spiral, New Jer-
sey lawyers are often left with
many unanswered questions. As a
result, when advising ART clients,
New Jersey practitioners ofien face
legal issucs lacking clear answers
and a potential ethical minefield.
The author's best advice for a prac-
ttioncr in New Jersey in this posi
tion is to go slow and document
each step of the process. Morsover,
practitioners counseling ART
clients should make sure all parties
have full knowledge of what is
cxpected, and all parties are afford-
ed the right to independent coun-
sel and access to psychological
counscling. W
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